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Abstract

Women with opioid use disorder (“OUD”) are more likely than other women to experience sexual
assault, unintentional pregnancy, transactional sex and coercion regarding reproductive health care
choices than women without OUD. Laws described as family friendly may be punitive rather than helpful
to women and rarely apply to men. Laws regarding reproductive health and OUD are unevenly enforced
and therefore biased against poor, minority women. As part of a larger study oriented toward strength-
ening systems of care related to the intersection of HIV and OUD, we conducted an analysis of state
laws related to pregnant and postpartum women with OUD. Data on disparities in child removals
and pregnant women’s use of evidence-based treatment for OUD by income and race were captured
for the five states with the most restrictive laws in both categories. Laws that were purportedly designed
to improve reproductive health outcomes for women with OUD and/or their children often have the
opposite of the expressed intended outcome. There is a relationship between restrictive reproductive
choice and coercive OUD treatment policy for women. Restrictive state regulations for pregnant women
with OUD persist despite negative outcomes for maternal and child health. Altering coercive and/or
criminalizing regulation and redefining ‘family friendly’ may improve outcomes for individuals and
families.

Background
Pregnancy and Opioid Use

Overdose deaths in the United States have been increasing for over two decades, primarily due to opioid
use. Recently released data shows that over 93,000 drug overdose deaths were reported in 2020—the
highest on record and nearly a thirty percent increase from 2019." The rate of opioid use disorder
(“OUD”) among women who give birth quadrupled from 1.5/1000 delivery hospitalizations to 6.5/1000
between 1999 and 2019.”

Yeffrey A. Coady, Preventing Overdose and Death, SUBSTANCE ABUSE & MENTAL HEALTH SERvs. ADMIN. (Aug. 31,2021), https://
www.samhsa.gov/blog/preventing-overdose-death [https://perma.cc/VE9T-CLP9].

%Charlan D. Kroelinger, Marion E. Rice, Shanna Cox, Hadley R. Hickner, Mary Kate Weber, Lisa Romero, Jean Y. Ko, Donna
Addison, Trish Mueller, Carrie Shapiro-Mendoza, S. Nicole Fehrenbach, Margaret A. Honein & Wanda Barfield, State
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According to the World Health Organization (“WHO?”), the National Academy of Medicine
(“NAM”), and the American College of Obstetricians and Gynecologists (“ACOG”), medication for
OUD (“MOUD”) with methadone or buprenorphine is the gold standard of treatment for OUD,
including for pregnant women.> Women who are deterred from entering MOUD experience higher
rates of miscarriages and low birth weight among their children as well as higher rates of maternal
death.*

Among women with OUD, eighty to ninety percent of pregnancies are unintended compared to
fifty-one percent in the general population.® Though it is well established that using drugs during
pregnancy results in risks for both the mother and baby, including miscarriage or severe develop-
mental abnormalities for the child, there is little research that examines the motivation or that informs
public policy and regulation for drug treatment among pregnant women.® Researchers at Johns
Hopkins University examined whether pregnant drug-using women would be more likely than
non-pregnant drug-using women to have higher motivation for addiction treatment and found that
pregnant women were more than four times as likely as non-pregnant women to express stronger
motivation for treatment.” More recently, a team from Yale University found that most women in their
study identified their children and their roles as mothers and caretakers as important motivators for
entering treatment.®

Despite the efficacy of MOUD during pregnancy,’ the current regulatory landscape often inhibits
treatment entry and retention in care. Recent research in a Medicaid population in one state indicated
that less than thirty percent of pregnant women with OUD received medication, and rural and
minority women were less likely than urban white women to receive MOUD.!® Women who named
a father on the birth certificate were also more likely to get appropriate medication for their OUD.!!
Motherhood can inhibit treatment entry as women fear losing custody by disclosing substance use.'”
This is perhaps particularly true for mothers using opioids, as such use is by definition criminal, unlike
the use of tobacco or alcohol.

Strategies to Address Opioid Use Disorder Among Pregnant and Postpartum Women and Infants Prenatally Exposed to
Substances, Including Infants with Neonatal Abstinence Syndrome, 68 CENTERs FOR D1sEASE CONTROL AND PREVENTION MORBIDITY
& MorTALITY WEEKLY REPORT 777 (2019).

*Methadone used for the treatment of opioid dependence, WorLD Hearth ORG., https://www.who.int/data/gho/indicator-
metadata-registry/imr-details/2545 [https://perma.cc/2CPM-43C4] (last visited Nov. 1, 2022); Opioid Use and Opioid Use
Disorder in Pregnancy, Committee Opinion Number 711, Am. CoLL. OBSTETRICS & GYNECOLOGY (Aug. 2017), https://www.acog.
org/clinical/clinical-guidance/committee-opinion/articles/2017/08/opioid-use-and-opioid-use-disorder-in-pregnancy  [https://
perma.cc/N7WZ-5VB4].

*Mishka Terplan, Caitlin E. Martin, Ashish Premkumar & Elizabeth E. Krans, Caring for Pregnant and Parenting Women
with Opioid Use Disorder, in SPRINGER, TREATING OPIOID USE DISORDER IN GENERAL MEDICAL SETTINGs 203, 203-221 (2021).

SLaurie L. Meschke, Clea McNeely, Kathleen C. Brown, & J. Mark Prather, Reproductive Health Knowledge, Attitudes, and
Behaviors Among Women Enrolled in Medication-Assisted Treatment for Opioid Use Disorder, 27 J. o WoMEN’s HEALTH 1215,
1215-1224 (2018).

®Mary M. Mitchell, S. Geoff Severtson & William W. Latimer, Pregnancy and Race/Ethnicity as Predictors of Motivation for
Drug Treatment, 34 Am. J. DruG & ALcoHoL ABUSE 397, 397-404 (2008).

7Id.

8 Adams, Callie M. Ginapp, Carolina R. Price, Yilu Qin, Lynn M. Madden, Kimberly Yonkers, & Jaimie P. Meyer, “A good
mother”: Impact of motherhood identity on women’s substance use and engagement in treatment across the lifespan,
130 J. SUBSTANCE ABUSE TREATMENT, 108474 (2021); Miriam Boeri, Aukje K. Lamonica, Jeffrey M. Turner, Amanda Parker,
Grace Murphy & Carly Boccone, Barriers and Motivators to Opioid Treatment Among Suburban Women Who Are Pregnant
and Mothers in Caregiver Roles, 12 FRONTIERs PsycHOLOGY 1 (2021).

%See sources cited supra note 3.

'%Laura E. Henkhaus, Melinda B. Buntin, Sarah Clark Henderson, Pikki Lai & Stephen W. Patrick, Disparities in receipt of
medications for opioid use disorder among pregnant women, 43 SUBSTANCE ABUSE, 508, 510 (2022).

"1d.

>Adams et al., supra note 8.
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Policy Impacts on Treatment Utilization

Purportedly aimed at reducing harm to fetuses and infants, laws punishing women who use substances while
pregnant have been in place throughout the United States for decades.!® These laws disproportionately
impact racial and ethnic minorities and people who are poor, who simultaneously lack access to prenatal
healthcare and substance use treatment.'* There is no evidence to support the claim that civil and criminal
legal penalties discourage substance use during pregnancy’® and experts have long predicted the numerous
negative consequences that attend to these legal strategies, including lack of prenatal care leading to poor
birth outcomes. '

Policy discussions have focused on the difference between punitive and supportive policies to address
substance use during pregnancy.!” However, policies that are perceived as supportive by experts may not
be received in the same way by pregnant women. There is a growing discussion regarding child abuse
laws being used to create sympathy for a fetal rights agenda and reduction of women’s autonomy and
privacy in ways that are not applied to men.'® Recent research suggests the need for more focus on
emotional and structural resources for women caretakers with opioid dependence instead of the current
landscape of coercion and surveillance to enhance both treatment entry and longer-term positive
outcomes."?

Methods

This analysis is focused on how state laws and regulations impact pregnant women who use drugs,
particularly opioids, across the United States and the District of Columbia. We used legal databases
maintained by Westlaw and Lexis, supplemented by publicly available state child welfare and health and
human services agency policy reports and statements, to conduct a systematic review of the laws,
regulations, and policies among the fifty states and the District of Columbia that apply to substance use
during pregnancy and drug treatment for pregnant women who suffer from substance use disorders.
That review focused on state laws and rules that pertain to state agency interventions regarding drug use
during pregnancy, state drug reporting and testing rules that apply to pregnant women, and relevant
state drug treatment program availability, funding, and access criteria.

In addition, we analyzed 2019 data from the National Child Abuse and Neglect Data System
(“NCANDS”) to assess which states had the highest rates of child removal in the first year of life with
drug use as a causal contributor. We limited the analysis to infants under age one in the age category
and to children who received foster care (which equates to child removal as it includes any substitute
care). We calculated the proportion of children removed by race and the proportion of children
removed with a contributing factor of drug abuse (their word) by a caregiver by race/ethnicity of the

3Sue Thomas, Ryan Treffers, Nancy F. Berglas, Laurie Drabble & Sarah C. M. Roberts, Drug use during pregnancy policies in
the United States from 1970 to 2016, 45 CONTEMPORARY DRUG PrOBLEMS 441-459 (2018); Jeanne Flavin & Lynn M. Paltrow,
Punishing Pregnant Drug-Using Women: Defying Law, Medicine, and Common Sense, 29 ]. ADDICTIVE DIsEAsES, 231-244 (2010).

Rebeccca Stone, Pregnant women and substance use: fear, stigma, and barriers to care, 3 HeaLtH & Just. 1, 1-15 (2015); Lynn
M. Paltrow & Jeanne Flavin, Arrests of and forced interventions on pregnant women in the United States, 1973-2005: Implications
for women’s legal status and public health, 38 J. Heartn Pourtics, PoL’y, & L. 299-343 (2013).

>Paltrow & Flavin, supra note 14.

'*Daisy Goodman, Bonny Whalen & Lucy C. Hodder, It’s Time to Support, Rather Than Punish, Pregnant Women With
Substance Use Disorder, 2 JAMA NETwork OPEN, €1914135, €1914135 (2019).

Jennifer J. Carroll, Taleed El-Sabawi & Bayla Ostrach, The harms of punishing substance use during pregnancy, 98 INTER-
NATIONAL J. DRUG PoL’y, 103433 (2021); Thomas et al., supra note 13.

'8Grace Howard, The Pregnancy Police: Surveillance, Regulation, and Control, 14 Harv. L. & PoU’y REv., 347; Emma Milne,
Putting the Fetus First—Legal Regulation, Motherhood, and Pregnancy, 27 MicH. J. GENDER & L. 149 (2020).

“Heidi Preis, Elizabth M. Inman & Marci Lobel, Contributions of psychology to research, treatment, and care of pregnant
women with opioid use disorder, 75 AM. PsycHoLoGIST 853-865 (2020).

https://doi.org/10.1017/amj.2022.26 Published online by Cambridge University Press


https://doi.org/10.1017/amj.2022.26

212 Lynn M. Madden et al.

Table 1. State Laws & Regulations: Substance Use During Pregnancy

When Drug Use

Legal Implications of During Pregnancy is
Substance Use During Suspected, State Drug Treatment for
Pregnancy Law Requires: Pregnant Individuals
Protected from
Target/ Priority Discrimination
Grounds for Special Access to in Publicly

Child Civil Program General Funded
State Abuse  Commitment Reporting Testing Created Programs Programs
Alabama X0 X X
Alaska X
Arizona X X X
Arkansas X X X X
California X X
Colorado X X*
Connecticut X
Delaware X
District of Columbia X X X
Florida X X X
Georgia X
Hawaii X
Idaho
Illinois X X X X X
Indiana X X X
lowa X X X X X
Kansas X X
Kentucky X X X X X X
Louisiana X X X
Maine X X
Maryland X

(Continued)

**The Alabama Supreme Court held that drug use while pregnant is considered chemical endangerment of a child. See
Unborn Child a ‘Child’ for Crime of Chemical Endangerment (Feb. 1, 2013), https://www.americanbar.org/groups/public_
interest/child_law/resources/child_law_practiceonline/child_law_practice/vol_32/february_2013/unborn_child_a_childforcr
imeofchemicalendangerment/ [https://perma.cc/A7WL-M4TB].

*'Indiana law prohibits a medical provider from releasing information about a pregnant woman’s drug or alcohol test
without her consent.
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Table 1. Continued

When Drug Use

Legal Implications of During Pregnancy is
Substance Use During Suspected, State Drug Treatment for
Pregnancy Law Requires: Pregnant Individuals
Protected from
Target/ Priority Discrimination
Grounds for Special Access to in Publicly
Child Civil Program General Funded
State Abuse  Commitment Reporting Testing Created Programs Programs
Massachusetts X
Michigan X
Minnesota X X X X X
Mississippi X X
Missouri X*? * X X
Montana X
Nebraska X X
Nevada X X
New Hampshire X X
New Jersey X X
New Mexico X
New York X
North Carolina X
North Dakota X X X
Ohio X X X* X X
Oklahoma X X X
Oregon *
Pennsylvania X X
Rhode Island X X X
South Carolina X X
South Dakota X X X X
Tennessee X* X X
(Continued)

*Missouri child abuse law considers a parent to be unfit if the woman tests positive for substances within 8 hours after
delivery and she has previously been convicted of child abuse or neglect or if she failed to complete a drug treatment program
recommended by Child Protective Services.

*Priority in Missouri here applies to pregnant women who are referred to treatment.

**The South Carolina Supreme Court held that a viable fetus is a “person” under the state’s criminal child-endangerment
statute and that “maternal acts endangering or likely to endanger the life, comfort, or health of a viable fetus” constitute criminal
child abuse.
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Table 1. Continued

When Drug Use

Legal Implications of During Pregnancy is
Substance Use During Suspected, State Drug Treatment for
Pregnancy Law Requires: Pregnant Individuals
Protected from
Target/ Priority Discrimination
Grounds for Special Access to in Publicly
Child Civil Program General Funded
State Abuse  Commitment Reporting Testing Created Programs Programs
Texas X
Utah X X X
Vermont?” X X
Virginia X X X*
Washington X X*
West Virginia x?¢
Wisconsin X X X X xX*'
TOTAL 23+4DC 3 24+DC 8 28 23+4DC 10

*Establishes requirements for health care providers to encourage and facilitate drug counseling.

child. We did not include alcohol abuse (again, their word) alone as a factor, but some caregivers who
have both alcohol and drug use issues are included. We computed ratios of the proportion of children
removed with a contributing factor of drug abuse by various race/ethnicity categories (white, Black,
American Indian/Native Alaskan, Asian/Pacific Islander, Hispanic). All children who met the criteria
for Hispanic were included in that category regardless of race and were not included in the race
category so that there was not duplication. We calculated ratios of removal with drug abuse as a
contributing factor as a proportion of births by minority race/ethnicity compared to whites by state
and report on those states that have the greatest disparity. Comparisons are not adjusted for caregiver
age, income, neighborhood, or other factors that may influence the relationship between race and child
removal.

Treatment, legal landscape, and funding analyses were also conducted to identify barriers and
facilitators to care for people with OUD.

Results

The results of this analysis are described in the tables herein. Table 1 outlines all fifty states and laws or
policies within the following categories: legal implications of substance use during pregnancy, state
mandated protocol when drug use is suspected during pregnancy, and drug treatment for pregnant
individuals. The first category includes (1) Child abuse and (2) Grounds for Civil Commitment; the
second includes state law required (3) reporting and/or (4) testing; and the third includes (5) creation of
target/special programs; (6) priority access to general programs; and (7) protection from discrimination
in publicly funded programs.

2 West Virginia substance use providers that accept Medicaid must give pregnant women priority in accessing services.
*Wisconsin provides priority access to pregnant women in both general and private programs.
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Twenty-three states and the District of Columbia have civil child-welfare statutes that mandate that
substance use during pregnancy is child abuse. In addition, three states treat substance use during
pregnancy as grounds for civil commitment and twenty-four states and the District of Columbia require
health care professionals (“HCPs”) to report suspected prenatal drug use. Lastly, eight states require
HCPs to test pregnant women for prenatal exposure if they suspect drug use.

Twenty-eight states offer drug treatment programs specifically targeted to pregnant women. Also,
twenty-three states and the District of Columbia require pregnant women receive priority access to state-
funded drug treatment programs and ten states prohibit publicly funded drug treatment programs from
discriminating against pregnant women.

A. Legal Implications of Substance Use During Pregnancy

Table 1 scratches the surface of the legal landscape of each state for pregnant women with OUD.
Generally, child welfare regulation remains the purview of the state and state legislatures and law
enforcement officials have sought to penalize drug use during pregnancy in numerous ways. Several
states have applied non-specific criminal statutes—laws that do not expressly refer to substance use
during pregnancy—to pregnant individuals. As a result, individuals have faced an array of criminal
charges as a result of substance use during pregnancy in at least forty-five states.?® Those charges include
“possession of a controlled substance, delivering drugs into a minor (through the umbilical cord),
corruption of a minor,” child abuse, child neglect, reckless endangerment, manslaughter, and murder.?
In two states—South Carolina and Alabama—the state supreme court has upheld the legality of such
convictions on the theory that a fetus is “a child for purposes of [each] state’s criminal [code].”*° In
contrast, most other state appellate courts have overturned similar convictions, either because (1) “a fetus
could not be considered a child or person under criminal child abuse statutes” or (2) “the legislature did
not intend for an existing criminal statute to apply to a pregnant woman and her fetus.”*! Despite these
successes, it should be noted that the women challenging such convictions were forced to endure the
severe financial, social, and liberty costs related to criminal prosecution.*?

No state currently explicitly criminalizes drug use during pregnancy, though the State of
Tennessee did pass such alaw in 2014.%° The law declared that, for purposes of Tennessee’s criminal
code, terminology addressing victims of crimes included “a human embryo or fetus at any stage of
gestation in utero.”** The statute further clarified that “nothing ... shall preclude prosecution of a
woman for assault [through] the illegal use of a narcotic drug ... while pregnant, if her child is born
addicted to or harmed by the narcotic drug and the addiction or harm is a result of her illegal use of a
narcotic drug taken while pregnant.”?® That statute contained a sunset provision, which caused
the lapse of its most severe provisions in July 2016,%° and a bill to reinstate the provision was
introduced in the state legislature in 2019 without success.’” That stated, the language in that statute

28 eticia Miranda, Vince Dixon, & Cecilia Reyes, How States Handle Drug Use During Pregnancy, ProPusLica (Sept.
30, 2015) https://projects.propublica.org/graphics/maternity-drug-policies-by-state [https://perma.cc/ES77-ZWP3].

*Cara Angelotta & Paul S. Appelbaum, Criminal Charges for Child Harm from Substance Use in Pregnancy, 45 J. Am.
Acapamy PsycHiaTry L., 193-203 (2017); Cynthia Dailard & Elizabeth Nash, State Responses to Substance Abuse Among
Pregnant Women, 3 GUTTMACHER REPORT ON PUB. PoL’y 1, 3-6 (2000).

*Stone, supra note 14.

*'Dailard & Nash, supra note 29.

*1d.

*Tenn. Code Ann. § 39-13-107.

3¥Tenn. Code Ann. § 39-13-107(a) (2010).

*1d.

*$Drug Use and Pregnancy in Tennessee: What You Should Know if You Use Drugs & Become Pregnant, Am. CiviL Lis. UNION,
https://www.aclu-tn.org/wp-content/uploads/2016/09/Fetal- Assault-Direct-Impact.pdf [https://perma.cc/9G4V-MG3C].

*(“FISCAL MEMORANDUM: TENNESSEE GENERAL ASSEMBLY FISCAL REVIEW COMMITTEE,” 2019).
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specifying that fetuses are inclusive of victims of crime throughout the Tennessee criminal code did
not lapse.*®

Child welfare laws in twenty-three states and the District of Columbia characterize substance use
during pregnancy as per se child abuse or neglect.’” These laws are implemented through civil statutes or
administrative regulations,’’ and enforcement may involve interaction with state agencies (e.g., Child
Protective Services) that have the authority to institute custody proceedings and seek a court order to
remove children from their parents.*!

Three jurisdictions have enacted statutes that permit the state to civilly commit individuals that
use substances during pregnancy.*> Wisconsin’s statute allows the state to hold a pregnant individ-
ual “against her will for the duration of her pregnancy, [provides] her fetus ... its own court-
appointed lawyer, [and creates the potential for her to] lose custody of her baby after birth.”*?
Wisconsin’s law was declared unconstitutional by a federal judge in 2017;** however, that judgment
was vacated by an appellate court the following year.*® As a result, Wisconsin’s statute that permits
the civil commitment individuals who use substances while pregnant remains enforceable by state
authorities.*®

Suspected Drug Use During Pregnancy

Twenty-four “states and the District of Columbia specifically require health-care providers to report
when they treat infants who show evidence at birth of having been exposed to drugs, alcohol, or other
controlled substances.”” Fifteen states “requir[e] health care workers to report [when] they suspect a
woman is abusing drugs during pregnancy.”*® The federal government also imposes mandatory
reporting requirements through the Child Abuse Prevention and Treatment Act (“CAPTA”), which
requires states to adopt various child abuse policies, which importantly include substance use while
pregnant, and procedures in order to be eligible for federal funding.*” The Administration for Children
and Families has clarified that, under CAPTA, “health care providers must notify Child Protective
Services ... of all infants born and identified as affected by substance abuse, withdrawal symptoms
resulting from prenatal drug exposure, or a Fetal Alcohol Spectrum Disorder.”° All fifty states receive
CAPTA funding. As a result, there is some version of health care provider mandatory reporting in this
context in place in every state in the country, thus essentially criminalizing drug use while pregnant,
though tobacco use is notably absent.”!

*Tenn. Code Ann. § 39-13-107(a) (2010).

39Child Welfare Information Gateway, Parental Substance Use as Child Abuse: State Statutes, Ort. ADMIN. FOR CHILD. & Fams.,
CHiLp. Bureau (2020), https://www.childwelfare.gov/pubPDFs/parentalsubstanceuse.pdf [https://perma.cc/YZ3V-VR3M]
[hereinafter CHILD. BUREAU].

“*Tenn. Code Ann. § 39-13-107(a) (2010).

41Stone, supra note 14.

“*Miranda et al., supra note 28.

“rd.

“Loertscher v. Anderson 259 F.Supp.3d 902 (2017).

4SLoertscher v. Anderson, 893 F.3d 386 (2018).

*$Lisa McClain-Freeney, Federal Court of Appeals Decision Prevents Pregnant Woman’s Challenge to Wisconsin’s “Unborn
Child Protection Act,” NAT'L Apvoc. FOR PREGNANT WOMEN (June 18, 2018), https://www.nationaladvocatesforpregnantwomen.
org/federal-court-appeals-decision-prevents-pregnant-womans-challenge-wisconsins-unborn-child-protection-act/ [https://
perma.cc/P4TB-U62G].

*CHip. BUREAU, supra note 39.

**Miranda et al, supra note 28.

*9CHiLp. BUREAU, supra note 39.

*(“Child Welfare Policy Manual: 2.1F CAPTA, Assurances and Requirements, Infants Affected by Substance Abuse,” 2016).

51(“The Child Abuse Prevention and Treatment Act (CAPTA): Background, Programs, and Funding,” 2009).
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Mandated Drug Testing and Reporting

Health care professionals in eight states must drug test pregnant mothers, and/or their infants at birth, if drug
use is suspected.”” A state hospital’s policy of conducting surreptitious drug testing on pregnant individuals in
the course prenatal care was challenged in 2001 in Ferguson v. City of Charleston.” In Ferguson, the Supreme
Court determined that a state hospital’s administration of drug tests without a pregnant patient’s consent and
subsequent provision of those positive results to law enforcement authorities constituted an illegal seizure
and, therefore, violated the Fourth Amendment to the United States Constitution.”* While Ferguson
proscribes a state actor from drug testing a pregnant individual without consent and for law enforcement
purposes, it does not explicitly prohibit states from utilizing drug testing for child welfare purposes.
Consequently, states continue to conduct “properly designed” mandatory drug testing policies.”

Relationship of Child Welfare Removals to SUD rates

States with the highest overdose rates do not necessarily have the highest child removal rates due to
substance use. Prior research attempting to find a relationship between child removal and opioid use
have found too much state level variation to demonstrate an association.”® It is a matter of policy and how
it is implemented that creates the relationship between child removals and OUD. Only West Virginia is
in the top five states in the United States for overdose death rate, neonatal opioid withdrawal syndrome
(“NOWS”) rate and rate of child removal with substance use as a causal factor. Note the disproportionate
rate of child removal compared to other states and to the NOWS rate in West Virginia.>”

West Virginia has both the highest rate of child removals in the country, as well as the highest rate of
drug overdose deaths. Despite no law requiring it, all mothers are urine drug tested at the point of giving
birth. Additionally, according to the West Virginia Bureau of Medical Services has moved from
approximately 300 residential treatment beds in 2017 to approximately 1,400 in 2021 without an
increase in prescribing MOUD during the years 2018 and 2019, a likely indicator that residential care
is favored over MOUD. Policy that appears on paper to be supportive, such an increased number of

Table 2. 2019 States with the Highest Opioid Overdose Rate Compared to Incidents of NOWS and Child Removals

Ratio of Removals in First Year

Opioid Overdose Neonatal Opioid Withdrawal of Life Due to Maternal Substance
State Death Rate Syndrome Rates Use to Births
West Virginia .053% 4.4% 6.01%
Delaware .048% 1.9% 0.05%
Washington DC .043% .13% 0.05%
Ohio .038% .93% 0.76%
Maryland .038% 1.3% 0.36%

Note. The states with highest rates of NAS are West Virginia, 4.4% of births, Maine, 2.3% Delaware 1.9%, Kentucky 1.9% and Vermont, 1.9%.

*’Dailard & Nash, supra note 29.

53Ferguson v. Charleston, 532 U.S. 67 (2001).

>d.

*>Brian H. Bornstein, Pregnancy, Drug Testing, and the Fourth Amendment: Legal and Behavioral Implications, 17 J. FamiLy
Psych. 220, 222-27 (2003).

*Troy Quast, State-level variation in the relationship between child removals and opioid prescriptions, 86 CHILD ABUSE &
NEGLECT 306, 306-13 (2018).

>See Table 2 supra.
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Table 3. Ratio of minority race/ethnicity to white infants under age 1 removed overall and with caregiver drug use as a
contributing factor

Black removals Native Native American Hispanic
with caregiverdrug  American removals with Hispanic removals
Black all  use as contributing all caregiver drug use all with drug use
removals factor removals as a factor removals as a factor
United states 1.90 1.25 5.70 7.57 1.09 0.64

States with ratio greater than one for all minority categories

Missouri 1.07 2.84 5.78 22.38 0.70

Montana 4.47 2.43 3.01 4.28 1.22 1.20
New Mexico 5.78 4.64 0.73 0.76 1,35 1.64
Ohio 3.04 2.63 19.39 19.29 1.25 1.01
Oklahoma 2.80 2.32 441 4.36 1.45 1.23
South Dakota 3.92 3.12 12.32 11.65 2.88 2.89
Wisconsin 3.28 1.81 9.98 6.89 113 1.15

Note. Missing data for CO, ID, IA, KS, NJ, NY, ND, SD, VT, VA make these states incalculable.

residential beds, may perhaps be in fact quite coercive, with a higher percent of children removed at birth
in West Virginia than experience withdrawal symptoms.

In contrast Delaware has high rates of overdose deaths and NOWS, but low rates of child removal
with parental substance use as a causal factor. In the early 2000s, Delaware had a demonstration project
funded by the Center for Medicaid and Medicare Services (“CMS”) to improve early identification and
provide community-based services to families instead of removing children from their parents’ care.
These different policy foci perhaps have led to very different rates of child removal.

Race/Ethnicity Bias

In most states, the proportion of Black and Native American infants under age one who are removed from
their parents’ care is significantly higher than that of whites, with the national ratio of infants removed to
births in 2019 being 1.4% for white infants, 2.7% for black infants, 8% for Native American infants, and 2%
for infants of Hispanic ethnicity. In some states, the ratio of removals of Native American infants to births
in 2019 was 30% (Nebraska, Minnesota, Ohio). Table 3 shows the states that have disparities in all three
race/ethnicity categories for both overall removals and removals with caregiver drug use as a contributing
factor. At the national level, the disparity between black and Hispanic infant removals compared to whites
is less when caregiver drug use is a factor, but for Native American infants it is higher.

There is significant missing data for several states that makes it impossible to conduct any analysis on
drug use as a contributing factor. In some additional states, the numbers are so low that they are probably
not representative of the true proportion.

Discussion
Supportive Policies

Policies concerning drug use during pregnancy remain evidence resistant and “[pJunitive policies
[remain] more prevalent than supportive” ones.”® In addition, pregnant individuals continue to face

**Thomas et al., supra note 13.
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significant barriers in obtaining substance use disorder treatment.” Such obstacles may include lack of
childcare, transportation, or health insurance, circumstances which are often compounded by the fact
that many substance use disorder treatment providers will not treat pregnant individuals.®® Twenty-
eight states have created or funded drug treatment programs specifically targeted to pregnant individ-
uals; twenty-three states and the District of Columbia provide pregnant women with priority access to
state-funded drug treatment programs; and ten states prohibit publicly funded drug treatment programs
from discriminating against pregnant women.®' Healthcare providers are required to encourage and
facilitate drug counseling for their pregnant patients in six states. States appear to have made progress in
“supportive” laws and policies.®

While treatment entry is an important goal, regulations that formalize policies that are supportive
on their face are often tied to coerced treatment. Fourteen of the twenty-eight states that offer
specialized treatment for pregnant and post-partum women also have child welfare laws that mandate
reporting or define drug use during pregnancy as child abuse. The choice of entering treatment or
losing custody is a common outcome of supportive state laws. Research reveals that a combination of
coercion and increased treatment availability does lead to increased treatment utilization by pregnant
women.%?

Child welfare workers have little faith in MOUD and have high expectations of parental failure or
relapse,®* leading many women to be required or encouraged to attend abstinence based residential
treatment, which has significantly lower efficacy than treatment with MOUD, and necessitates going
through withdrawal, which may be harmful to the fetus.®> Fewer than half of pregnant women who have
an OUD receive appropriate medication and rates are lower for women of color.®® Women who do access
MOUD during pregnancy may be punished by child removal when their infant experiences NOWS at
birth. Child removals due to NOWS have increased in tandem with the growth in OUD, even though
research suggests that most cases of NOWS are related to infants born to women in appropriate MOUD
treatment.®” In qualitative research, women express the concern that participation in treatment will
increase their probability of involvement with the child welfare system, particularly if they receive
medication.®® Therefore, there is some risk or perception of risk that using appropriate treatment while
pregnant may increase scrutiny and risk of removal of children, both the newborn and other children in
the home.

**Boeri et al., supra note 8; Celeste Crawford, Shari M. Sias & Lloyd R. Goodwin, Treating Pregnant Women with Substance
Abuse Issues in an OBGYN Clinic: Barriers to Treatment, AM. COUNSELING Ass’'N VISTAS 1, 2-3 (2015).

%0Crawford et al., supra note 59.

®'Dailard & Nash, supra note 29.

1d.

“Katy B. Kozhimannil, William N. Dowd, Mir M. Ali, Priscilla Novak & Jie Chen, Substance use disorder treatment
admissions and state-level prenatal substance use policies: Evidence from a national treatment database, 90 ADDICTIVE BEHAVIORS
272-277 (2019).

%4Laura Radel, Melinda Baldwin, Gilbert Crouse, Robin Ghertner & Annette Waters, Substance Use, the Opioid Epidemic,
and the Child Welfare System: Key Findings from a Mixed Methods Study, OFFICE AsSISTANT SEC’Y FOR PLAN. & EvaL. (Mar.
7, 2018), https://www.unitedforyouth.org/sites/default/files/2019-12/Substance%20Use%20Child%20Welfare%20Study_
ASPE%20Brief%2003.07.18.pdf [https://perma.cc/ WR2A-Y8GW].

%*Elisabeth Johnson, Models of care for opioid dependent pregnant women, 43 SEMINARS IN PERINATOLOGY 132-140 (2019).

®Henkhaus et al., supra note 11; Vanessa L. Short, Dennis J. Hand, Lauren MacAfee, Diane J. Abatemarco & Mishka
Terplan, Trends and disparities in receipt of pharmacotherapy among pregnant women in publically funded treatment programs
for opioid use disorder in the United States, 89 J. SUBSTANCE ABUSE TREATMENT 67, 67-74 (2018).

7 Anna E. Austin, Vito Di Bona, Mary E. Cox, Scott Proescholdbell, Michael Dolan Fliss, & Rebecca B. Naumann, Prenatal
Use of Medication for Opioid Use Disorder and Other Prescription Opioids in Cases of Neonatal Opioid Withdrawal Syndrome:
North Carolina Medicaid, 2016-2018, 111 Am. J. PusLic HEALTH 1682-1685 (2021).

$Ruth Paris, Anna L. Herriott, Mihoko Maru, Sarah E. Hacking & Amy R. Sommer, Secrecy Versus Disclosure: Women with
Substance Use Disorders Share Experiences in Help Seeking During Pregnancy, 24 MATERNAL & CHILD HEALTH ]. 1396-1403
(2020).
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Family treatment courts operate in forty-eight states and have been demonstrated to increase the time
a mother spends in addiction treatment and to facilitate reunification.®” While completion of family
court, like other drug courts, is associated with improved outcomes for mother and children,”®
completion is not the most common outcome and the increased drug testing, interaction with the court
and home visits required by family drug courts are often more intrusive than standard child welfare
protocols, setting parents up for failure.”’

State laws that seem supportive can impose obligations on pregnant individuals that deter them
from seeking treatment and/or discourage them from engaging in frank discussions with their
healthcare provider or even from seeking prenatal care at all.”? In Missouri, for example, prenatal
healthcare providers are required to utilize a state-provided assessment form that “documents the
substance abuse risk of each patient.””® The state further requires those providers to have pregnant
women sign a form that identifies any substances that the patient has discussed with the provider. Such
a system effectively demands a written admission of criminal activity by pregnant patients who seek
treatment for substance use. These so-called support laws that encourage discussion of substance use
between health care providers and patients, in reality, are inhibitors of discussion and a cause for late or
no prenatal care.

Biases with Mandated Testing and Reporting

Testing and reporting laws for pregnant women are a form of status offense,”* defined as criminalizing a
behavior in a specific group that would not be criminal in another group. Non-pregnant people cannot be
involuntarily tested for drugs and referred to the child welfare system. This discriminatory practice has
the counter-productive outcome of pregnant people delaying prenatal care to avoid criminal or child
welfare involvement.

Testing and reporting laws are not uniformly applied. Women of color and poor women are more
likely to be suspected of using drugs and reported based on those suspicions. Hospitals, in particular, are
likely to under-report potential drug use by high- and middle-income white women and over-report or
suspect and test low-income minority women.”> More recent evidence from the state of Washington,
which has no reporting mandate, demonstrates that hospitals serving a large Medicaid population were
more likely to report prenatal substance exposure. Infants exposed to stimulants and those born to
Native American mothers were more likely to be reported. In that study, only half of infants diagnosed
with exposure were reported to child protective services.”® Other studies show that minorities and low-
income families are also more likely to have abuse substantiated or have children removed rather than
receive supportive services, and poor children of color are more likely to have long stays in foster care.””
Each step of the process is disproportionately to the detriment of poor, minority women and their
children.

®Margaret H. Lloyd Sieger, Jessica Becker & Jody Brook, Family treatment court participation and permanency in a rural
setting: Outcomes from a rigorous quasi-experiment, 26 CHILD & FAMILY SociaL Work 540-549 (2021).

1.

"eanne C. Marsh, Brenda D. Smith & Maria Bruni, Integrated substance abuse and child welfare services for women: A
progress review, 33 CHILDREN & YOUTH SERVICES REv. 466-472 (2011).

72(Committee on Health Care for Underserved Women, Jan. 2011, reaffd 2014).

7Mo. Code R § 40-6.010(1) (2021).

"*Priscilla A. Ocen, Birthing Injustice: Pregnancy as a Status Offense, 85 Gro. WasH. L. Rev. 1163 (2017).

>Robert L. Hampton & Eli H. Newberger, Child Abuse Incidence and Reporting by Hospitals: Significance of Severity, Class,
and Race, 75 AMm. J. Pu. HEALTH 56-60 (1985).

7®Rebecca Rebbe, Joseph A. Mienko, Emily Brown & Ali Rowhani-Rahbar, Child protection reports and removals of infants
diagnosed with prenatal substance exposure, 88 CHILD ABUSE & NEGLECT 28, 28-36 (2019).

77 Alice M. Hines, Kathy Lemon, Paige Wyatt & Joan Merdinger, Factors related to the disproportionate involvement of
children of color in the child welfare system: a review and emerging themes, 26 CHILDREN & YOUTH SERVICES Rev. 507-527 (2004).
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These types of policies perpetuate “administrative violence.””® Administrative violence, in this
context, is represented by laws and policies or processes of administering the laws and policies that
appear on the surface to be supportive but are not in fact. Administrative violence can be the “supportive”
policy to provide residential treatment but not provide or even allow treatment using MOUD. It can be
the “supportive policy” of encouraging providers to identify and refer to treatment using state provided
forms that are then submitted to the state for intervention. It can be the policy that allows rather than
requires screening which is then applied only to certain groups.

Schneider and Ingram” discuss the influence of social constructions on policy agendas using policy
chain analysis. Often, the policy in its stated version ostensibly makes sense, but once the policy is
applied, we can see how it reinforces the dominant power structure and continues to disenfranchise those
in the target population — mothers and their children in this case. Using language such as “suspected”
drug use and allowing doctors to use their own discretion when deciding who they suspect encourages
implicit biases and promotes stigma. Laws that punish the mother and remove the child from her only
serve the purpose of separating the family postpartum and do nothing to help the family, but add to
multi-generational trauma.®’

Suggestions for Potential Regulatory Changes

This analysis brought to light the extensive challenges faced by pregnant women with OUD, which has
fostered some suggestions and recommendations for regulatory change. First, family courts should be
required to allow access to effective OUD treatment, which must include MOUD regardless of location of
care. Also, states must prohibit custody removals and terminations of parental rights based solely on
positive drug tests for opioids and other non-prescribed drugs. Newborns with symptoms of NOWS
should be managed with care that promotes maternal involvement, including the encouragement of
breastfeeding and maternal/child bonding instead of being separated and/or removed from their
mothers and reported to child welfare services. We need to encourage and fund family centered
treatment programs that include childcare, transportation, parental skill building, and co-located child
wellness checks. The reliance and/or preference of residential care needs to be reduced, and instead we
should provide in-home support and true evidence-based practices. MOUD should be the standard of
care for treatment of opioid use disorder and women should be able to access it easily from the provider
of their choice without the requirement of accepting ancillary services if they do not perceive the need
and their child’s only risk factor is parental substance use.

Conclusion

Laws aimed at substance abuse during pregnancy should support women’s access to and success in SUD
treatment and, thereby, effectively reduce harm to fetuses, infants and families. States should abolish
criminal punishment as a response to substance use during pregnancy and amend their treatment
regulations to eliminate exceedingly onerous demands on treatment programs and pregnant individuals.
States should strive for “cross-sector policy engagement around prenatal substance use” aimed at
increasing access to appropriate treatment to achieve positive public health outcomes.?!

This study suggests state regulations for pregnant women with OUD exist in a patchwork throughout
the country; there are no proven benefits of the regulatory framework for maternal or infant health.
Instead, some regulations limit access to care and retention in care. Does drug use in pregnancy and

78DEAN SPADE, NORMAL LIFE: ADMINISTRATIVE VIOLENCE, CRITICAL TRANS PoOLITICS, AND THE LimiTs OF Law (2011).

7? Anne Schneider & Helen Ingram, Social construction of target populations: Implications for politics and policy, 87 AM.
PourticaL SciENCE Rev. 334, 334-347 (1993).

890an Marie Blakey & Schnavia Smith Hatcher, Trauma and Substance Abuse Among Child Welfare Involved African
American Mothers: A Case Study 7 ]. PusLic CHILD WELFARE 194-216 (2013).

81K ozhimannil et al., supra note 63.
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among parents (particularly women) need to be criminalized? Identifying and mitigating harmful
regulations may markedly improve outcomes for mother, child and the community. Future research
should prioritize understanding of “supportive policies” including whether they have real benefits to
pregnant women and their children.
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